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OT PEJAKTOPOB

HccnenoBatenbckuil LIEHTP YACTHOTO MpaBa UMe-
Hu C.C. Anekceesa mmpu [Ipe3unente Poccuiickoit
Denepanuu MpeACTaBseT BTOPOI BBITYCK AJlbMa-
Haxa ceMelfHoro TipaBa «[IpaBoBoe peryanpoBaHUe
WMYIIECTBEHHBIX OTHOLLIEHUI CyTIPYroB: COBPEMEH-
HOE COCTOSTHUE U TIEPCIIEKTUBBI». BEITTyCK MOCBSIIEH
PACCMOTPEHUIO AKTYaIbHBIX ITPOOJIEM PETYTUPOBAHUS
HWMYIIECTBEHHbBIX OTHOILIEHWI CYTTPYTroB — Mpo0JieM yc-
H.B. Tpury6oBru TaHOBJIEHMS peXXMMa MMYIIECTBA CYIIPYTroB, OTHECEHUS
UMYIIECTBA K COBMECTHOU U JIMYHOU COOCTBEHHOC-
TU, 3aKJTIIOYEHUS U UCTIOJTHEHUS OpayHOro AOroBopa,
pasnesna o011ero UMyLIECTBA CyIPYTrOB, AIMMEHTHBIX
00513aTeNIbCTB CYIIPYTOB U OBIBIIKX CYIPYTOB, a TAKXKe
KOJJIU3UOHHBIX BOMTPOCOB PETYJIMPOBAHUS TPaHCTpa-
HUYHbBIX UMYLLIECTBEHHBIX OTHOILIEHUI CYTIPYroB. Bbi-
ITyCK OOBEAVHUI CTATbU YYEHBIX BOCBMU FOCYIaPCTB —
Poccun, @panumu, I'epmanum, CIIA, Anorun, Ap-
O.A. Xa3zoBa MeHMU, Y30ekucTaHa u TypKMeHUCTaHa.

CTaThy HEKOTOPHIX MHOCTPAHHBIX aBTOPOB MOATOTOBJICHEI Ha aHT-
JIMIACKOM SI3BIKE U IIPeICTaBIeHBI B OpUTHMHAJe 0e3 mepeBoaa. Beimyck
COCTOUT M3 IBYX 4YacTeli: B YacTh I BKITIOUCHBI CTaTb MHOCTPAHHBIX aB-
toposB ([I.4. AManmbipanoBa, K. buno, JI.M. bypxanosoii, H. letnodd,
Ox.T. Onoxama, A. TaBaggHa, T. Tamaku) Ha aHTTIMHACKOM M PYCCKOM
sa3biKax, Yacte I — cTaThu poccuiickux aBTOpPOB.

AKTyaJIbHOCTh W 3HAUYCHUE TIpeajiaraeMoil BHUMAHWIO YUTATEIST TEMBI
TPYIHO MEPEOIICHUTH, ITOCKOJIBKY IIPO0JIeMbI, BOSHUKAOIIIE B cepe pe-
TYJIMPOBAHUS UMYIIECTBEHHBIX OTHOIIICHUI CYIIPYTOB, KacaroTcsl He TOJIbKO
TaK Ha3bIBAEMbIX BHYTPEHHUX OTHOIICHUI MEXKIY CYIIPyTaMu IT0 TIOBOAY X
OOIIIEro WIIN JINYHOTO MMYILECTBA, HO M «BHELITHUX» OTHOILLIEHUI — NMYIIIE-
CTBEHHBIX OTHOIICHUI MEXIY CyIIpyraMu (OMHUM U3 HUX) U TPETHUMH JIH-
IIaMH, TO €CTh MOTYT 3aTPOHYTh JIFOOOTO YUaCTHHKA TPaXKIaHCKOTO 000poTa
¥ CYIIIECTBEHHO BIUSIOT Ha Hero. B HacTosIee BpeMsI BeIeTCs TUCKYCCHST
0 HEOOXOTMMOCTHU PeOPMHUPOBAHUS OTEYECTBCHHOTO 3aKOHOIATEIbCTBA,
PETYIMPYIOLIEro TaHHYI0 chepy. ABTOPHI aJlbMaHaxXa MpUIIallaloT YuTaTes s



OT penakTopoB

K OCMBICJICHIIO KOHIICTITYaJIbHBIX TTOIXOI0B 1 ITApaMETPOB 3TOM pechOPMBL.
B xagecTBe IpruMeEpoOB IMPaBOBOTO PETYIMPOBAHUS B aTbMaHAXe PACCMOTpPE-
HBI MOJICJIH, MCITOJIb30BaHHBIC B MHOCTPAHHBIX IIPABOIIOPSIAKAX.

MEI BeIpaxkaeM OTPOMHYIO 0JIATOJapHOCTh HAIIIUM aBTOpaM, KOTOPBIC
MPUHSIIN y9acTHE B ITOATOTOBKE ajlbMaHaxa, M UCKpPEHHE HaaeeMCsl, YTO
n30paHHas TeMa 3aMHTepecyeT YMTATeIIs, a IIPeACTaBICcHHBIC B BBIITYCKE
CTaTbU OYIYT MOJIE3HBI U BRI3OBYT KUBOI OTKIIUK.

H.B. Tpueybosuu,
0.A. Xazosa



HAIIIA ABTOPBI

Amanmbipano JloBietr YapbIMpIpagoBud — HayYHbBIN COTpyaAHUK MH-
CTUTYTa rOCyIapCTBa, IpaBa U JeMOKpaTuu TypKMeHUCTaHa, KaHIAUIAT
IOpUINYEeCKUX HayK, TypKMeHUCTaH

B cratbe «CocTosiHHe U MePCHeKTHBbI MPABOBOIO PEryJIMPOBAHUSA MMYLIECT-
BEHHbIX OTHOIIIEHHIi CynpyroB B TypkMeHHCTaHe» U310KEeHBI OCHOBHBIE ITOJIO-
JKEHUSI PABOBOIO PEryIMPOBAHMS UMYIIECTBEHHBIX OTHOLIEHUI CYIIPYrOB
B TypkMenucrane. Ocodboe BHUMaHUeE yaeJeHO MTPUHLIMIIAM PaBHOITPaBUSI
CYIPYTOB, PEryIMPOBAHMIO UMYIIIECTBEHHBIX ITPaB 1 00s13aHHOCTEN CYIIPYToB,
OpavyHOMY JOrOBOPY M AJIMMEHTHBIM 00513aTe/IbCTBAM CYIIPYTOB.

buno Kpuctun — rpodeccop Yuusepcurera 2Kan Mynen (JIuon 3), nu-
pektop LleHnTpa cemeiiHoro npasa — CopykoBoauTenb McclieqoBaTenbCKoit
rpynisl JIyn XKoccepan, @panums

Kak orMeuaetcs B craTbe «OTHOIEHHS CYNpPYKeCKOoi COOCTBEHHOCTH TPH pa3-
Bojie 10 (hpaHIy3cKOMY MpaBy», pa3/iesl UMYIIECTBA CYNPYroB MPU pa3BoIe
MOXET ObITh OYeHb PA3HBIM B 3aBUCUMOCTHU OT PEXHUMa CYIPYKeCKOi cob-
CTBEHHOCTH cynpyroB. DOpaHIy3cKoe 3aKOHOIATEILCTBO YCTAHABIMBAET 00-
11e PAMKH TSI PEXXMMOB CYITIPYXKECKOW COOCTBEHHOCTH, a TAKXKE MTO3BOJISICT
CyIpyraM 3aKJIIOUUTh COTJIALIEHUE O CYNPYXECKON COOCTBEHHOCTU, KOTO-
PBIM OHU MOTYT U3MEHUTh 3T PAMKH B COOTBETCTBUU C MX MOTPEOHOCTSIMU.
Takum obpaszom, paszies UMyIlecTBa OyAeT MPOMCXOAUTh HA OCHOBAHUU
pekuma Cynpyeckoit COOCTBEHHOCTH JIMOO CTAHAAPTHBIM 06pa3oM, 160
C YYETOM COIJIAIIEHUI U COOTBETCTBYIOIIMX MOXEIAHUI CYNpyroB. B crarbe
TaKXXe paccMarpuBaeTcs dpaHily3ckas crieliuduka pasaesa UMyLIecTBa
CYIPYroB, a MMEHHO KOMIIEHCAIIMOHHOE ITOCO0Me Mocjie pa3Boa, KOTOPoe
OJIVH 13 CYNIPYTOB MOXET ObITh 00513aH BBITIAYMBATh IPYTOMY M KOTOPOE MO-
KET BIUSITh Ha JIMKBUAALIMIO PEXUMa CYTIPYXECKON COOCTBEHHOCTH.

Bypxanosa Jleiina MapuycoBHa — nipoceccop Kadeaphl rpak1aHCKOTO
npapa TalIKeHTCKOro rocy1apCTBEHHOTO I0PUANYECKOrO YHUBEPCUTETA,
KaHAWJAT IopUIndecknx HayK, Pecryonuka Y3oekucran

B craTtbe « AMymecTBeHHbIE OTHOLIEHHS MEXKIY CYNPYraMH HA OCHOBE OPavYHOro
KOHTpaKTa (I0roBopa) no 3aKOHOAATEIbCTBY 3apy0eKHBIX CTPAH» HA OCHOBE
aHaJIM3a HOPM CEMEMHOTO 3aKOHO/ATEIbCTBA TOCYIaPCTB — YYaCTHUKOB
CHI, a TakxXe eBpONeincKUX rocyIapcTB paCCMOTPEHBI HEKOTOPbIE BOITPOCHI



Haiuu aBTopsl

3aKJTIOUEHVS ¥ COIEPKaHMsI OPAaYHOTO TOTOBOPA KaK OCHOBKI TSI PETYIIH-
POBaHUST UMYIIECTBEHHBIX OTHOIIIEHUI MEXITY CYTIpyTaMu.

Hetnodd Huna — npodeccop, maructp npasa (LLM), MHCcTUTYT Hemell-
KOTO, €BPOIIEHCKOro 1 MEXIyHAPOIHOTO CEMEIHOTrO IpaBa, Y HUBEPCUTET
bonna, 'epmanus

Cratbs «DuHAHCOBBIE MOCIEACTBHS Pa3Boaa U cenapaunuu B [epmanumn» rmoc-
BsIICHA aHAJIN3Y (PUHAHCOBBIX MOCIEACTBUIA pa3BOIa B TPEX KOHKPETHBIX
00J1aCTSX: aIMMEHTHI, ypaBHUBaHVE HAKOTUIEHHBIX TOXOI0B U YpaBHUBaHUE
MMEHCHOHHBIX MPaB. DTU TPU OCHOBHbBIX HATIPABJICHYUS PEryJIMPOBaHUS BEAYT
K OoJjiee cripaBeJIMBOMY pacIipeae/IeHI0 9KOHOMUUECKOTo OpeMEHU, CBsI -
3aHHOTO C pacranoM Opaka. VX 1ie/ibio, B YaCTHOCTH, SIBJISIETCS JOCTHXKEHUE
PABHOTO YJaCTHsI B aKTUBAaX, HAXHUTHIX B Opake, KOMIIEHCAIIMU HEIOCTATKOB,
CBSI3aHHBIX C OTHOLIEHUSIMU, KOTOPbIE B OCHOBHOM 3aTparuBaroT KeHIIUH
KaK pOJUTEIIeii, yXaXkKMBaIOIIMX 3a IeThMU, W 3alllUTa OOIIMX IeTei Imocie
pa3Boga. OgHako, Kak U B Opake, B (paKTUUECKUX COI03aX TaKXKe MOTYT
BO3HUKATh MPEUMYILECTBA U HEAOCTATKN, CBSI3aHHbBIE C MTAPTHEPCTBOM,
KOTOpPbIE HEOOXOAMMO CITPaBEIUIMBO Pa3leIUTh U ypaBHSATh. B 3T0i1 o6ac-
TU HE CYIIECTBYET CIIeLIMaIbHbIX TTPABOBBIX TOJIOXKEHWIA, U TIPELECACHTHOE
MpaBo JI0JIKHO MpeaoTBpallaTh HauboJiee HecrnpaBelJIuBbie pe3ybTaThbl
B OTIEJIBHBIX ClIydasix. 3/1eCh 3aKOHOAATEJIIO CJIEAYET CO3/1aTh CIIPaBeIJIUBYIO
CUCTEMY KOMIIEHCAIlUU B Cilydyae pa3pbiBa (haKTUUECKUX COI030B, B 0COOEH-
HOCTH TeX, KOTOpPbIE UMEIOT OOLLIMX NETE.

Ouaxam Tomac JIxx. — ipocdeccop npasa JIxx. @pumena, XbIOCTOHCKUIA
yHuBepcuteT, XblocToH, Texac, CIIIA

Cratbst «DKOHOMHYECKHE MOCJIe/ICTBHS Pa3Boja B MTATAX “00mero mpasa”
CIIIA» nipencrasiisieT coO60i 0630p HEKOTOPBIX BaXKHBIX BOIIPOCOB, KOTOPbIE
MOTYT BO3HUKHYTb B CBSI3U C Pa3BOJIOM B aMEPUKAHCKUX LITATAX «OOILETO
npaBa». B CILIA 3aKoHOIATEIbCTBO O Pa3BOJIe OCHOBAHO Ha 3aKOHAX IIITATOB
U 3TU 3aKOHBI Pa3JINYAIOTCsI [0 HEKOTOPBIM BaXKHBIM MapaMeTpam. B aToii
CTaThe MPOBOIUTCS MOTBITKA KPATKO U3IOXUTh MHEHKE OOJIBIIMHCTBA I1Ta-
TOB M0 KaXIOMY M3 00CYKIaeMbIX BOTIPOCOB.

B nepBoM pasfelie paccMaTpUBAIOTCS BOIIPOCHI, CBSI3aHHbBIE C TEM, KakK
B OOJIBILIMHCTBE LITATOB OMPEE/SETCS IeTMMOE CYTPYKECKOe UMYIIECTBO.
OOBIYHO TIPOBOAUTCS PA3TUYNE MEXKIY UMYIIECTBOM, KOTOPOE TIOMIECKUT
pasneny, 1 UMYyILIeCTBOM, KOTOPOE He MOXKET ObITh pa3iesieHo cyaoM. B pas-
JieJie KPaTKo OMKMCAHO, KaK CY/Ibl 0OBIYHO OIPEIeISIFOT BOBMOXHOCTD pasziesia
pa3IMYHBIX MOTEHIIMATIBHO LIEHHBIX BUAOB UMyIecTBa. Eile oqHUM cpel-
CTBOM TIPABOBOM 3aIIIUThI, KOTOPOE MOXET ObITh UCIIOIB30BAHO MTPU Pa3BO/IC
B CIIIA, sIBISIOTCS aTMMEHTBI, MHOTA HAa3bIBaeMble CYIPYKECKOM MO/~
NepXKoi. B 3TOM BTopoM pasnesie craTbi 00600I1IEHbI pa3TMYHbIE TOIXO/IbI
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Haiuu aBTopsl

K cynpyxeckoii mogmepxke B CLLIA. B Hacrosiee BpeMs Bce dalie mepen
BCTYILJICHHEM B Opak JIIOIY MOAIMMCHIBAIOT COMIAIICHUSI, OMPEACISIONINe
HX TTpaBa 1 00sI3aHHOCTH, €CJTM OpaK 3aKOHYUTCS pa3BonoM. MHorma takue
COIJIallIeHUs TIOATIMCHIBAIOTCS YK€ MOce 3aKIoueHns Opaka. B mocien-
HEM pazfiejie pacCMaTpUBaeTCs BOIIPOC O TOM, KaK CyIbl PEIaroT BOIIPOC
00 obecneyeHUM COOTIONEHMS TAKMX COTJIAIICHIIA.

TaBangn ApceH — TO1ICHT Kadeaphl TpaxkaaHcKoro rpasa EpeBaHckoro
rocy1apCTBEHHOTO YHUBEPCUTETA, TOLEHT Kadenpbl TpaXX1aHCKOTO MpaBa
M TPaKIaHCKO-TIPOLIeCCyalbHOro IpaBa Poccriicko-apMsIHCKOTO YHUBEP-
cUTeTa, KAaHIUAAT I0PUINYECKUX HAYK

B crathe «O06mas coBMecTHasi COOCTBEHHOCTh CYNpPYros no Ipaxkaanckomy
Koaekcy Pecny0.imku ApmeHunsi» pacCMOTPEHbI OCOOEHHOCTH PeXrMa o01Iei
COBMECTHOI COOCTBEHHOCTH CYIIPYTOB TI0 3aKOHOIATEJIbCTBY PecryGm-
k1 ApmeHus. [IpoaHaiM3upoBaH COCTaB UMYIIECTBA, OTHOCSIIIETOCs KaK
K COBMECTHOI, TaK U pa3/ieibHOll COOCTBEHHOCTU cyrpyroB. IToapo6Ho
MCCJIeIOBaHBI TUCKYCCUOHHBIE BOTIPOCHI, BOBHUKAIOIINE B TTPABOTIPUMEHH -
TEJILHOU TTPAaKTHKe TTPY TOJIKOBAHUY HOPM O pasfielie UMYIIeCTBA CYIIPYTOB,
MPUHAJISXAIIeTO UM Ha ITpaBe COBMECTHOW COOCTBEHHOCTH.

Tamaxku Teiiko — rIpocdeccop dakynpreTa IpaBa, Y HuBepcuTeT Humrara,
AnoHus

Kak otmeuaercs B ctatbe «CucreMa cynpyxeckoii CoOCTBEHHOCTH B SInmoHumn
C MO3UIIMHU TeHJIEPHOr0 PABEHCTBA», OTHOILEHUS MO MOBOIY CYIPYXECKOM
COOCTBEHHOCTH PEryJIMpyloTcst cratbsiMu [ paxknaHckoro Kogekca. HecMoTpst
Ha TO YTO MYX U JKeHa KaK CaMOCTOSITe/IbHbIE 1 PABHOIIPABHbIC CyOhEKThI
MpaBa MOTYT 3aK/IIOYUTh JOTOBOP O CBOEM MMYIIIECTBE 10 BCTYILICHMS B OpaK,
Ha JieJie TaKO# TOroBOP 3aKJII0YAETCsI PEIKO, M MMYIIECTBEHHbIC OTHOILICHMS
OOJIPIIIMHCTBA CYMPYXKECKUX Map MOAMAAaloT MoJ NeCTBUE YCTAHOBIEH-
HOIi 3aKOHOM CUCTEMBbI COOCTBEHHOCTH, KOTOpasi U3JI0XKEeHa BCEro B TPeX
nojoxeHusx (cratbu 760—762). CucreMa COOCTBEHHOCTH, IIPEAYCMOT-
peHHasi 3aKOHOM, — 3TO CUCTeMa pa3ae/IbHOM COOCTBEHHOCTH, COIJIAaCHO
KOTOPOil UMYILIECTBO, MPUHAIIeXKAaBIlIee OTHOMY M3 CYIIPYroB 10 Opaka,
M UMYILECTBO, IPUOOPETEHHOE Ha ero WM ee MMsl B Iepuo Opaka, siBJisi-
€TCs1 COOCTBEHHOCTBIO, MPUHAJIEXKAIIEH TOJbKO TaHHOMY CYIIPYTY, a €CIn
HEsICHO, KTO IPUOGPeIT MMYIIIECTBO B ITeprojl Opaka, TO IpearoiaraeTcs, 4To
3TO UMYIIIECTBO HAXOAUTCSI B COBMECTHOI cOOCTBeHHOCTH. OMHAKO TaKast
cHucTeMa pa3iebHOil COOCTBEHHOCTH IIPUBOIUT K CYLIECTBEHHOMY Hepa-
BEHCTBY B TeX CJIydasix, KOrJa YCIOBUS KU3HH CYIIPYTOB He 00eCIIeUBaIOT
KaXXIOMy M3 HMX BO3MOXHOCTb MPOIOJIKATh paboTaTh MOCJE BCTYIUICHUS
B Opak, MojIyJyaTh OJMHAKOBBIA JOXOI U B PABHOI CTEIEHU BBIMOJHSATD
paboTy 1o IOMY U YXOIy 3a AEeTbMU. B CBSA3M ¢ 3TMM BO3HMKAET MpodjieMa,



Haiuu aBTopsl

KaK OLIEHUTh 3HAYMMOCTh BKJIA/Ia JOMAITHEeN pabOoThl, BHITIOTHSIEMON XKe-
HaM¥, He nMelomuMu 1oxona. [10CKoIbKy COOTBETCTBYIONINE TTOIOXKEHVIST
He COoIepXKaT KaKNX-JTMOO0 CIeUaTbHBIX TIPABUII TI0 3TOMY BOTIPOCY, Ypery-
JIMPOBaHUE BOIMIPOCA 00 UMYIIECTBE, TIPUOOPETEHHOM B PE3yIbTaTe COBMECT-
HOU JesITeTbHOCTY CYTIPYTOB B TIeprof Opaka, ObUTO TOCTUTHYTO BHE PAMOK
CHUCTEMBI pa3nebHON COOCTBEHHOCTHU — IPU pasfelie UMYIIECTBa B cliydae
pa3Bojia 1 B TIpaBe CYIIPYTOB Ha HACJENCTBO B CIyyae pacTOpxKeHUs Opaka
B CBSI3W CO CMEPTBHIO OMHOM U3 CTOpOH. HecMoTpst Ha TO 4TO TIpu pasnerne
WMYIIeCTBa ObUIO YCTAHOBJIEHO «IIPABWJIO OJHON TTOJOBUHBI», IS 00ec-
TIeYeHUsI PeaIbHOTO PAaBEHCTBA W JIOCTIKEHUS CIIPABEUTUBOCTU MEXIY
CyTpyramMu Tpu pasziesie UMYIIEeCTBa CYIIPYToB HeOOXoarma naabHenast
pedopma 3aKOHOIATENHCTRA.



OUR AUTHORS

Dovlet Ch. Amanmyradov — Research Fellow at the Institute of State, Law
and Democracy of Turkmenistan, PhD in Law, Turkmenistan

The article “The State and Prospects of Legal Regulation of Property Relations
between Spouses in Turkmenistan” outlines the main provisions of legal regula-
tion of property relations of spouses in Turkmenistan. Special attention is paid
to the principles of equal rights of spouses, regulation of property rights and
obligations of spouses, marriage contract and alimony obligations of spouses.

Christine Bidaud — Professor at University Jean Moulin (Lyon 3), Di-
rector of the Family Law Centre — Co-director of the research team Louis
Josserand, France

As noted in the paper “Spousal property Relations in case of Divorce in French
Law”, separation of the couple’s assets in case of divorce can be very different
depending on the matrimonial regime of the spouses. French law provides a gen-
eral framework for marital property regimes, and also allows the spouses to make
a marital property agreement in order to modulate this framework according to
their needs. Accordingly, the division of assets will then take place in line with this
matrimonial regime either in a standard way or by taking into account the agree-
ments and the respective requests of the spouses. The paper will also focus on a
French specificity regarding separation of couple’s assets, that is the compensatory
allowance after divorce which may be owed by one spouse to the other and which
may have interactions with the liquidation of the matrimonial property regime.

Leila M. Burkhanova — Professor, Civil Law Department, Tashkent State
Law University, PhD in Law, Republic of Uzbekistan

The article “Property Relations between Spouses Based on Marriage Contract
under the Legislation of Foreign Countries” on the basis of analysis of the
norms of family legislation of the CIS countries, as well as European countries,
examines some issues of conclusion and content of the marriage contract that
establishes property relations between spouses.

Nina Dethloff — Professor, LL.M., Institute for German, European and
International Family Law, University of Bonn, Germany

The paper “Financial consequences of divorce and separation in Germany”
focuses on three specific areas of regulation of the financial consequences
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of divorce in German law: maintenance, equalisation of accrued gains and
equalisation of pension rights. These three pillars of regulations lead to a
fairer distribution of the economic burden of the break-up of a marriage.
Their aim is in particular to achieve an equal participation in the assets gained
during marriage, the compensation of relationship-related disadvantages,
which mainly affect women as child-caring parents, and to protect common
children after divorce. However, as with marriage, also within de facto unions
partnership-related advantages can arise and disadvantages that need to be
shared and equalised fairly. In this area, there are no specific legal provisions
and case law has to prevent the most unfair results in individual cases. Here,
the legislator should create a fair compensation system in case of separation
of de facto unions, in particular those with common children.

J. Thomas Oldham — John Freeman Professor of Law, University of
Houston, Houston, Texas, USA

The paper “Economic Consequences of Divorce in Common Law States in
the United States” is a survey of certain important issues that can arise in
connection with a divorce in U. S. “common law” states. Inthe U. S., divorce
law is based on state law, and these laws differ in some important ways. This
article attempts to summarize the majority view regarding each issue discussed.
The first section discusses issues relating to how the divisible marital estate is
determined in most states. There commonly is a distinction between property
that is divisible and property that cannot be divided by the court. The section
summarizes how courts generally determine whether various potentially valuable
types of property can be divided. Another remedy possibly available in U. S.
divorces is alimony, sometimes referred to as spousal support. The second
section of the article summarizes the various approaches toward spousal support
in the U. S. Before people marry, it is now increasingly common for people to
sign agreements specifying what their rights and obligations will be if the marriage
ends in divorce. Sometimes such agreements are signed after parties marry. This
last section discusses how courts determine whether to enforce such agreements.

Arsen Tavadyan — Associate Professor, Chair of Civil Law of Yerevan
State University; Associate Professor, Chair of Civil Law and Civil Procedural
Law of Russian-Armenian University, PhD in Law

The article “Common Joint Property of Spouses under the Civil Code of the
Republic of Armenia” deals with the peculiarities of the regime of common
joint property of spouses under the legislation of the Republic of Armenia.
It analyses the composition of property related to joint and separate property
of spouses. The article also contains a detailed discussion of controversial
issues arising in law enforcement practice when interpreting the norms on
the division of spouses’ jointly owned property.

11



Our authors

Teiko Tamaki — Professor, Faculty of Law, Niigata University, Japan

As noted in the paper “Matrimonial Property System in Japan with a Focus on
the Gender Equality Perspective”, the matrimonial property system is deal with
in Japanese Civil Code. Despite that a husband and a wife, as independent and
equal legal subjects, may enter into a contract with regard to their property
before marriage, such a contract is in fact seldom made and most married
couples’ property arrangements are within the scope of the statutory property
system, which is laid out in only three provisions (Arts 760—762). The statutory
property system adopted a separate property system whereby property held
by one of the spouses before the marriage and property acquired in his or
her name during the marriage shall be proprietary property owned solely by
the spouse concerned, and if it is unclear who acquired the property during
the marriage it is presumed to be property held in co-ownership. Such a
separate property system, however, would result in substantial inequalities
in circumstances where the living arrangements of married couples do not
ensure that they both continue to work after marriage, earn the same level of
income and share equally in housework and childcare. This raises the problem
of how to assess the value of the contribution of housework performed by wives
with no income. Since the related provisions do not provide any specific rules
on this issue, settlement of property acquired through cooperation between
spouses during marriage has been achieved, outside the framework of the
separate property system, in the division of property in case of divorce and in
the right of spousal inheritance in case of dissolution of marriage by death of
one party. Although the ‘one-half rule’ of contribution ratio was established
in the division of property, further legislative reform is needed to ensure
the substantive equality and to achieve equity between the spouses in the
settlement of matrimonial property.



Dr. Nina Dethloff

FINANCIAL CONSEQUENCES
OF DIVORCE AND SEPARATION
IN GERMANY

A. Introduction

The legal regulations concerning the relationship between spouses are of
special importance in the event of separation, especially through divorce. At this
point, questions about economic consequences particularly arise. In this context
the legal regime of marriage with regulations on maintenance, equalisation
of accrued gains and pension rights serves as mechanism to protect com-
mon children and the other partner. The aim is to ensure a fair distribution of
relationship-related advantages and disadvantages upon divorce'. This is of great
significance given the fact that the number of divorces is fairly high’. A divorce
often takes place after a longer period of time, when common children are also
affected by the financial consequences of divorce. In Germany, marriages
lasted between 14 and 15 years in recent years’. In 2021, 142 751 marriages were
divorced and in 73 467 cases minor children were affected’. However, a high
number of couples also live together without getting married (de facto unions).

' For more detail Dethloff, Verhandlungen des 67. Deutschen Juristentages Erfurt 2008,

Gutachten Band I: Teil A: Unterhalt, Zugewinn, Versorgungsausgleich — Sind unsere familien-
rechtlichen Ausgleichssysteme noch zeitgemaB?; Dethloff, Vermogensrechtliche Folgen der Schei-
dung — Kritische Bestandsaufnahme und europdische Perspektive, p. 477 et seq. in: von Bar/
Wudarski/Badowski (Hrsg.) Deutschland und Polen in der européischen Rechtsgemeinschaft.

* There were 142 751 divorces in 2021 and 143 801 divorces in 2020 in Germany, Stafistisches
Bundesamt, Ehescheidungen: Deutschland, Jahre, available under: https://www-genesis.destatis.
de/genesis/online?sequenz=tabelle Ergebnis&selectionname=12631-0001#abreadcrumb, last
retrieved on 23.01.2025.

Statistisches Bundesamt, MalBzahlen zu Ehescheidungen 2000 bis 2023, available under:
https://www.destatis.de/DE/Themen/Gesellschaft-Umwelt/Bevoelkerung/Eheschliessungen-
Ehescheidungen-Lebenspartnerschaften/Tabellen/masszahlen-ehescheidungen.html, last re-
trieved on 23.01.2025.

* Statistisches Bundesamt, Ehescheidungen und betroffene minderjihrige Kinder, available
under: https://www.destatis.de/DE/Themen/Gesellschaft-Umwelt/Bevoelkerung/Eheschlies-
sungen- Ehescheidungen-Lebenspartnerschaften/Tabellen/ehescheidungen-kinder.html, last
retrieved on 23.01.2025.
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More and more often common children are born into de facto unions. In 2022,
3423 000 couples lived together without getting married, and in 1 012 000 cases
de facto unions formed a family with minor children" If such de facto unions
break down, the question of financial consequences and the associated need
of protective regulations for a fair distribution also arises.

This article first gives a detailed overview of the three financial conse-
quences of divorce (B.) — maintenance, equalisation of accrued gains and
equalisation of pension rights. Subsequently, the financial consequences in
case of separation of de facto unions are discussed (C.).

B. Financial consequences of divorce

I. Divorce law in Germany

In line with developments in other countries, divorce law in Germany
underwent a fundamental change some time ago. Whereas the Civil Code in
the version of 1900 only permitted divorce if one spouse had culpably and seri-
ously violated the marital duties incumbent upon him or her’, the legislature
switched from the principle of fault to the principle of breakdown in 1976 with
the adoption of the 1st Marriage Law Act (1. EheRG). According to this Act,
termination of marriage depends solely on its breakdown (§ 1565 para. 1 Ger-
man Civil Code). It is irrelevant by whom the breakdown was caused. Therefore,
as in most other countries, the current German divorce law does not focus on
the divorce itself, but on the regulation of the consequences of divorce’.

Since the Act of 20 July 2017 that introduced same-sex marriage, a mar-
riage may be entered into and thus also be divorced by persons of the same
sex (§ 1353 para. 1 German Civil Code)*. Besides, the procedure in marital
matters and in divorce is regulated in the Act on Proceedings in Family Mat-
ters and in Matters of Non-contentious Jurisdiction of 17 December 2008°.

' Statistisches Bundesamt, Paare mit und ohne Kinder nach Lebensform und Gebietsstand,

available under: https://www.destatis.de/DE/Themen/Gesellschaft-Umwelt/Bevoelkerung/
Haushalte-Familien/Tabellen/3-1-paare.html, last retrieved on 23.01.2025.

? A no-fault divorce of the marriage was only possible in the case of mental illness of one
spouse.

* In detail on the development from the principle of fault to the principle of no-fault
divorce Dethloff, Familienrecht (2022), § 6 para. 2—4.

* Gesetz zur Einfithrung des Rechts auf EheschlieBung fiir Personen gleichen Geschlechts
0f 20.07.2017, Federal Gazette (Bundesgesetzblatt; BGBI.) 2017 I p. 2787.

> See §§ 121—150 Gesetz iiber das Verfahren in Familiensachen und in den Angelegenheiten
der freiwilligen Gerichtsbarkeit of 17.12.2008, Federal Gazette 2008 I p. 2586.

14



Financial consequences of divorce and separation in Germany

I1. Three pillars of equalisation after divorce

In Germany, the system of equalisation after divorce is based on three
pillars — maintenance, equalisation of accrued gains and pension equalisation.

1. Post-Divorce Maintenance

The first pillar of equalisation after divorce, maintenance between former
spouses, is based on §§ 1569—1586b German Civil Code'. Maintenance
regulations have been reformed by the Act Amending Maintenance Law
of 2007, which has entered into force on 1 January 2008>. One of the goals
of the reform was to stress the economic self-sufficiency of the ex-spouses.
Under the principle of economic self-sufficiency each spouse is responsible
for providing for his or her own maintenance after divorce unless he or she
is not in a position to do this (§ 1569 German Civil Code). This means that
only the needy spouse can claim maintenance — and only if the other partner
is capable of paying. Thus, a claim for maintenance only arises if the spouse
is not able to provide for his or her own maintenance through reasonable
gainful employment’.

The law specifies certain cases of need and a claim to maintenance only
arises if those preconditions are met. Thus, the need may be due to caring for
a common child (§ 1570 German Civil Code), due to old age (§ 1571 Ger-
man Civil Code) or illness (§ 1572 German Civil Code) or to unemployment
(§ 1573 para. 1 German Civil Code). Moreover, a claim to so-called top-up
maintenance is granted if one’s own gainful employment is not sufficient to
reach the standard of living during marriage (§ 1573 para. 2 German Civil
Code). While these claims are partly based on the idea of a post marital soli-
darity, the central legitimation and function of maintenance is to compensate

' See for more details Martiny/Schwab, CEFL National Report: Germany, Grounds for Di-

vorce and Maintenance between formers Spouses (2002), available under: http://ceflonline.net/
wp-content/uploads/Germany-Divorce.pdf, last retrieved: 23.01.2025, as well as to more recent
developments Dethloff/Martiny/Maurer, CEFL Update: Germany (2021), available under: http://
ceflonline.net/wp-content/uploads/Germany-Dethloff-Martiny.pdf, last retrieved: 23.01.2025.
®  Gesetz zur Anderung des Unterhaltsrechts of 21.12.2007, Federal Gazette 2007 I p. 4189.
In more depth Dethloff, Verhandlungen des 67. Deutschen Juristentages Erfurt 2008,
Gutachten Band I: Teil A: Unterhalt, Zugewinn, Versorgungsausgleich — Sind unsere famili-
enrechtlichen Ausgleichssysteme noch zeitgemaf?, A 51 et seq; Dethloff, Vermogensrechtliche
Folgen der Scheidung — Kiritische Bestandsaufnahme und européische Perspektive, p. 480
et seq. in: von Bar/Wudarski/Badowski (Hrsg.) Deutschland und Polen in der europdischen
Rechtsgemeinschaft.
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for disadvantages caused by marriage'. If the partners agreed on a specific
division of tasks during their marriage and this impairs the earning capaci-
ties of a partner, legitimate expectations need to be protected and justify a
financial responsibility beyond divorce. This is in particular the case if one
partner has renounced his or her own gainful employment for a longer period
of time in favor of child care work. It is precisely this idea of compensat-
ing for marital disadvantages that is gaining in importance in the face of
persisting gender inequality. Gender inequality is often caused by renounc-
ing of employment by one spouse, often still the wife’, in favour of caring
for their children. The interruptions in employment are usually associated
with considerable disadvantages, since they regularly occur as not working
period in the employment biography in which the decisive course is set for
the professional future’. In 2018, 36.3 % of mothers with at least one child
under the age of three living in the household were gainfully employed®, in
contrast 88.6 % of fathers’. A high number of women with children also just
work part-time®. Therefore, divorces are most often an economic burden for
women.” The poverty rate increases significantly after separation, children in
the household have a great risk of being affected by poverty®.

If there are common children, there might arise a special need for mainte-
nance. Thus, a divorced spouse may demand maintenance from the other, for
the care for or upbringing of a child of the spouses, for at least three years after
the birth (§ 1570 para. 1 German Civil Code). This maintenance claim is of
particular significance, as it is rooted in parenthood, in contrast to the other

' See for more detail regarding the legitimation of post-divorce maintenance Dethloff,

Verhandlungen des 67. Deutschen Juristentages Erfurt 2008, Gutachten Band I: Teil A: Unter-
halt, Zugewinn, Versorgungsausgleich — Sind unsere familienrechtlichen Ausgleichssysteme
noch zeitgemaB?, A 51 et seq.
> BMFSFJ (Bundesministerium fiir Familie, Senioren, Frauen und Jugend), Neunter Fami-
lienbericht, BT-Drs. (Bundestagdrucksache): 19/27200, p. 12—13, 376.

3 Corneliefen, Gender-Datenreport — 1. Datenreport zur Gleichstellung von Frauen und
Mainnern in der Bundesrepublik Deutschland (2005), p. 292.

*  BMFSFJ, 4. Atlas zur Gleichstellung von Frauen und Ménnern in Deutschland (2020),
p. 78.

* Ibid.

¢ BMFSFJ, Neunter Familienbericht, BT-Drs. (Bundestagsdrucksache) 19/27200, p. 13,
377; In 2005, the difference in work participation means that women have only 70 % of the
amount available to men in terms of asset accumulation, Corneliefen, Gender-Datenreport —
1. Datenreport zur Gleichstellung von Frauen und Méannern in der Bundesrepublik Deutschland
(2005), p. 220.

7 BMFSFJ, Neunter Familienbericht, BT-Drs.: 19/27200, p. 64—65.

¥ Ibid, p. 12.
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